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() See European Council, Conclusions of the Presidency,
Copenhagen European Council 21 and 22 June 1993, EU
Doc 93/3, 7A(iii); and Commission Opinion on Bulgaria’s
Application for Membership of the European Union, 15 July
1997, EU Doc 97/11, p. 15.

@) CJEU, judgment of 14 May 1974, case 4/73, J Nold, Kohlen-
und Baustoffgrosshandlung v Commission of the European
Communities, ECLI:EU:C:1974:51; CJEU, judgment of 18
June 1991, Case C-260/89, Elliniki Radiophonia Tileorassi
Anonimi Etairia (ERT AE) and Panellinia Omospondia
Syllogon Prossopikou ERT v Dimotiki Etairia Pliroforissis
(DEP), Sotirios Kouvelas, Nicolaos Avdellas and Others,
ECLI:EU:C:1991:254, paragraph 41; and CJEU, judgment
of 3 September 2008, Grand Chamber, joined cases C-
402/05 P and C-415/05 P, Yassin Abduliah Kadi and El
Barakaat International Foundation v Council of the
European Union and Commission of the FEuropean
Communities, ECLI:EU:C:2008:461, paragraph 283.
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™" Arts 2,3,6 , of ECHR.

@ Art. 6(2) TEU as amended. Art. 6(3) declares: ‘Fundamental
rights, as guaranteed by the [ECHR] and as they result from
the constitutional traditions common to the Member States,
shall constitute general principles of the Union’s law °.

®) The compatibility of the proposed terms of accession to the
ECHR was referred to the CJEU for its Opinion. opinion
2/13 issued on 18 December 2014 (op. cit., fn. 48), concludes
on a number of grounds that accession by the Union to the
ECHR in the proposed terms would be incompatible with
EU Law. One of the reasons given concerns the inherent
position of the CJEU as sole arbiter of the meaning of EU
law.
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) CJEU, Akerberg Fransson judgment, op. cit., fn. 50,
paragraph 44

@ Gee, for example: CJEU, judgment of 11 July 2002, Case C-
60/00, Mary Carpenter v Secretary of State for the Home
Department, ECLI:EU:C:2002:434; CJEU, judgment of 22
October 2002, Case C-94/00, Roquette Fréres SA v
Directeur général de la concurrence, de la consommation et
de la répression des fraudes, ECLI:EU:C:2002:603; and
CJEU, judgment of 12 June 2003, Case C-112/00, Eugen
Schmidberger, Internationale Transporte und Planziige v
Republik Osterreich, ECLI:EU:C:2003:333. Also See, for
example: CJEU, judgment of 7 January 2004, Case C-
117/01, KB and National Health Service Pensions Agency,
Secretary of State for Health, ECLI:EU:C:2004:7; CJEU,
judgment of 20 May 2003, joined cases C-465/00, C-138/01
and C-139/01, Rechnungshof and Others v Osterreichischer
Rundfunk and Others, ECLI:EU:C:2003:294; CJEU,
judgment of 6 November 2003, Case C-101/01, Bodil
Lindqvist, ECLI:EU:C:2003:596.
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(' CJEU, Arslan judgment, op. cit., fn. 113, paragraph 56. See
also, CJEU, judgment of 15 November 2011, Grand
Chamber, Case C-256/11, Murat Dereci and Others v
Bundesministerium fiir Inneres, ECLI:EU:C:2011:734,
paragraph 72; and CJEU, judgment of 17 January 2013,
Case C--23/12, Mohamad Zakaria, ECLI:EU:C:2013:24,

paragraph 40.
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(1)

1951 Convention relating to the Status of Refugees, 28 July
1951, 189 UNTS 2545 .

1967 Protocol relating to the Status of the Refugees, 606 UNTS
150.
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M see: Uner v. the Netherlands [GC], app. no. 46410/99, 18
October 2006, p 54; Abdulaziz, Cabales and Balkandali v.
the United Kingdom, app. no. 24888/94, 28 May 1985, p 67;
Boujlifa v. France, app. no. 25404/94, 21 October 1997, p 42.

® Salah Sheekh v. the Netherlands, app. no. 1948/04, 11 January
2007, p 135.

) Abdolkhan i and Karminia v. Turkey, app. no. 30471/08, 22
September 2009, p 42.
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‘' Chahal v. the United Kingdom, app. no. 22414/93, 15
November 1996, p 96.

) Saadi v. Italy, app. no. 37201/06, 28 February 2008, p 125.
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M 1.. Garlicki and o., K onwencja o Ochronie Praw Czlowieka i
Podstawowych Wolnosci. Tom I. Komentarz do artykuléw 1
-18, Warsaw 2010, p. 131.

@) L. Garlicki, Konwencja ,op. cit., p. 98-99.

¥ Saadi v. Italy, op. cit., p 138.

“ Ibid , p 138.
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' Tbid, p 134.

2 Vilvarajah and Others v. the United Kingdom, app. no.
13163/87, 30 October 1991, p 108.

) Sufi and Elmiv. the United Kingdom, app. no. 8319/07, 28
June 2011, p 218.
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" Ibid, p 218.
' Sufi a nd Elmi, op. cit., p 241


https://v3.camscanner.com/user/download

\ o ¥ Y.ora ?m—oyijwﬁi‘—ulj.ﬂioﬁ@%ﬂlﬁ;ﬂ

s ) el b gadd GY (1) B4 Lt Lasald
i) claaglly (o sdall el () 5L aSal) 138 datay
eyl e Jsdall JJﬂL}cEﬂjﬂ\hﬁLﬂﬂ‘CjA? s
Al gl pal) danbs Adall Jala Gpapdall Ga sl 3l cCaisal
48 ALY (i b Al G o g (ela L g g 55 Oy
Jua gl oo A g1l B Bailad) Cag Bl pasis of daSaal)
cllll getie Lila of oY) o GlS 1Y Le il ¢ pdnia 7
on sl s Angindl g13a) (b sl Lpandi (g (g 1Ry
o Aasaal) @gd daday) Gl dabia Lo sl A Jasal
¢ gud Uldia 1)h3 JSad L3S La Wle % o) ciiall aladl 5 i
it 2 laall (e dimd g (ghliall i g2 e S Aldlaa)
ol ulla geall Lo gpas Al g 5 jfiesa (ghliall i Sils dasaall Lgle
(Maag i) Lgaa b A Jl gaall g ) daypdl gasiag |5l
daSaall Gy alall gl Cpediiall Al Chgob ASjEe PIA (O
() dn i) agd el o e 4l Gl (58] FIRT
o il Gl | g phal| i\l

Loy 5 i it S Alial) al) (B Aalal) A (and oy Ladic
Jalail AaSaal) JEiDg codjdar Alalaall ¢ gead Uia |l Jodab A8
S5 O OSay AN VA alna B bl adbal duaddd) Cig B
G Aleladd 5w 0 hBs SR I 0l Auaddl) alladd
ALl by Lad galled) o (iliagy ABUEN) Ga (Y)3sld

1 Ibid, p 248.

) Sufi and Elmi, op. cit., p 248
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(2010) 314 final; see also UNHCR:< Improving asylum
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law and practices March 2010. Available at
http://www.unhcr.org/4ba9d99d9.htmlb.

) Qee Council Directive 2004/83/EC as amended by Directive

2011/95/EU .

(2)
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' See Judgment of the Federal Administrative Court

(Bundesverwaltungsgericht) BVerwG 10 C 4.09 VGH 8 A
611/08.A« 27 April 2010« paras. 22-34.

) 1t is noteworthy that the Statute of the CJEU does not permit
third-party intervention despite the fact that the UNHCR is
considered as providing ‘valuable guidance’ in the
application and implementation of asylum law; see Recital
15 of the Qualification Directive.

"G Mellon «The charter of fundamental rights and the dublin
convention: an analysis of N.S. v secretary of state for the

home department (C-411/10). European Public Law «voll8 ¢
issue (4)« 2012 «p: 655-664.

CamScanner


https://v3.camscanner.com/user/download

——

Pl ik Alaag ) 91 Sy dsbs plhi - s ol i e £ ) YN¢

sgall] ulllal gladd] G9da WS § dangygll Yandl anSas diy Lt
] Godal dug gl dnilisd] o Riigog
r Asealeay) (3 g8all Uals Uy Ao Judl dasas, Caal
b (il Walgial & sy (g, 1 alapl Sl ) )
Ty NS sl LB gl PLRTE RV I Gsiall Jiy)
g $iaa yaal die Al Jadl Ao cad gl g sl sdal) (e g jag
Losos¥) AHEN) Al Gl oy Ald (lgilhiy 3 ga) ol
18 gAY s e AR (e s dlig () ) 5 gaa
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'S Carrerac M De Somer: B Petkova «The court of justice of the
European union as a fundamental rights tribunal. In:
Challenges for the effective delivery of fundamental rights
in the area of freedom: security and justice CEPS. Papers in
Liberty and Security« No, 49/August2012 ‘p 7 «also see: Case
36/75¢ Rutili v. Minister of the Interior [1975]1 ECR 1219«

. Dara. 32.

) Case 44/79« Hauer v. Land Rheinland-Pfalz [1979] ECR 3727;
Cases 46/87 and 227/88: Hoechst v. Commission [1989] ECR
2859« para. 13; Case C-260/89 ERT [1991] ECR 1-2925:«
para. 41. For analysis on the fact that the Luxembourg
judges have not cited any other body of case law with such
regularity: see F. Jacobs: ‘Interaction of case law of the
ECHR and ECJ: recent developments:’ Strasbourg
Seminar Jan. 2005; S. Douglas-Scott: ‘A tale of two courts:
Luxembourg: Strasbourg and the growing European human
rights acquis’« Common Market Law Review vol 43« 2006¢p
629-665.
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Ao ) iyl Bagdiwe cfsad fu AaSaal Apiladl (@) s
saniall M () Aadad B £ saud i daSas dled (g3 YU
b i Le ol &l ey () Rees v. United kingdom 4slaa)
o a5 ) G Agudl oanlaa Jgda gay el 55 Clalgdiay)
G ol Ggial Cala¥l o glal g Lull) geaadl aliaa jlic)
b ol i (b ALl (B gl gy OB WD gag ((rags¥) Sai]
by D dadly el le g Al sl B Al Ly
Al Al ssall g Lar Gl lada Olidga Sllia aall A
CuSyy Apdd 0§ sl jiu AaSaa JlSa¥ paalll (B AeSadl
Aaled) (gl sadl B B g 4 4 csh o3 ) (Roquette

() Case C-13/94« P. v. S. and Cornwall County Council [1996]
ECR [-2143; annotated by C. Barnard: ‘P. v S.: kite fl ying
or new constitutional approach?’: in A. Dashwood and S.
O’Leary (eds.)« The principle of equal treatment in EC law:
Sweet & Maxwell< London «UK 1997: p. 78.

®) Rees v. United Kingdom« app. no. 9532/81¢ Series A no. 106.

3) AG Mischo in Case C-94/00 Roquette Fréres [2002] 1-9011:
para. 33; AG Ruiz-Jabaro Colomer in Case C-466/98 Kaba
[2003] 1-02219¢ affi rmed that the Court of Justice ‘pays the
oreatest heed to the case-law of the European Court of
Human Rights’ (para. 89); AG Geelhoed in Case C-301/04 P
Commission v. SGL Carbon AG [2006] I-5915: stated that
“The Court of Justice attaches great value to the case-law of

 the European Court of Human Rights’ (para. 62).

7 (-94/00¢ Roquette Fréres: n. 47,

-
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sl Al by iy el o oS Unads padd oY dualdl) Lasd)

-&hh\lﬁjc

), 518l 3 dalal

" Case C-274/99 P Connolly [2001] ECR 1-1611; Joined Cases C-
402/05 P and C-415/05 P Kadi and Al Barakaat [2008] ECR
[-6351¢ in which the CJEU stated (para. 256) that the scope
of the EU fundamental right to property’ should be
determined: in particularc on the basis of Article 1 of
Protocol 1 to the ECHR.

) AG Cosmas in Joined Cases C-174/98 P and C-189/98 P
Netherlands and Van der Wal v. Commission [2000] I-1:
para. 26 stated that: ‘The Court of Justice and the Court of
First Instance do not apply the ECHR¢« but rather the

_ general principles of Community law’ (para. 26).

Y’ Joined cases 46/87 and 227/88« Hoechst v. Commission: [1989]

~ ECR 02859: paras. 18-20.

“ The Court has held that it has the power to determine whether
measures of investigation taken by the Commission under
the ECSC Treaty are excessive: Joined Cases 5 to 11 and 13
to 15/62: San Michele and Others v. Commission [1962]
ECR 449; in the same sense: see also: Cases 97-98/87¢ Dow
Chemical Iberica v. Commission [1989] ECR 3165 para. 15:
“Furthermore: it should be noted that there is no case law of
the European Court of Rights on that subject.’
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o Aaidal) § ) guans gl cilhlu gal Gy ga 5 g2l Gillh e Ao
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V"W Weiss <Human rights in the EU: rethinking the role of the
European convention on human rights after Lisbon.
European Constitutional Law Review: vol 7: issue (1) «2011:

- p64-95

“!'S Douglas-Scott <A tale of two courts: luxembourg: strasbourg
and the growing European human rights acquisc Common
Market Law Review« vol 43 <2006 «p:629-665.
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A &AL slaal gl Y Zalad ¢ st ) @y

"' Case C-69/10 Brahim Samba Diouf Ministre du Travail: de
"Emploi et de 'Immigration: Judgment of 28 July 2011

. Case C-69/10 :Samba Diouf [2011] ECR 1-07151.

- According to AG Cruz Villalon ‘the right to effective judicial
protection has: through being recognized as part of
European Union law by virtue of Article 47. acquired a
separate identity ana substance under that Article which are
not the mere sum of the provisions of Articles 6 and 13 of
the ECHR. In other words: once the right to effective
judicial protection is recognized and guaranteed by the
European Union: that fundamental right goes on to acquire
a content of its own. [...] European Union law as a system of
law has given rise to the development of its own set of
defining principles.” (at para 39).
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See (C-465/07 Elgafaji and Elgafaji v Staatssecretaris van
Justitiec ECR [2009] 1-921; see also: R Errera «The CJEU
and subsidiary protection: reflections on elgafaji- and after:
international Journal Refuge Lawe vol 23 <issue 1 <2011 ¢p

93-112

“he Court stated that: ‘it is [...] Article 15(b) which
orrespondst in essences to Article 3 of the ECHR:’ while
Article 150¢) ecvers “more general risks of harm”’ than the

ticular ones” Article 15(a) requires the applicant to be
‘specifically exposed’: see Elgafajis at para 28.
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" See Elgafaji: at para 43.
“Ibid «paras 35: 39.
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1) Gee Joined cases C-411/10 and C-493/10¢ N. S. v Secretary of
State for the Home Department et M. E. and Others v
Refugee Applications Commissioner and Minister for
Justicee Equality and Law Reform¢ Judgment of
Unreported; for case comment and critical analysis: see: J
Buckley «Case comment on NS v secretary of state for the
home department (C-411/10). European Human Right Law
Review: vol 2 2012 <P205-210. Also see: G Mellon ‘The
charter of fundamental rights and the dublin convention: an
analysis of N.S. v secretary of state for the home department
(C-411/10). European Public Law «vol 18 cissue (4): 2012 «p
6H55-664.
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) See NS and ME: Opinion of AG Trstenjak¢ of 22 September
2011 «<para 148
@ Ibid: para 146.
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See Joined Cases C-71/11 and C-99/11 Federal Republic of

Germany v Y and Z Judgment of the Court (Grand
Chamber) of 5 September 2012,
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) Ibid «para 67.

@) See Case C-357/09 PPU: Said Shamilovich Kadzoev: [2009]
ECR 1-11189; there is also a case pending before the
ECtHR concerning the lawfulness of his detention under the
ECHR: see Kadzoev v Bulgaria« Application No. 56437/07:
introduced on 20 December 2007.
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1) §ee European Parliament and Council of the European Union
(2008) Directive 2008/115/EC of the European Parliament
and of the Council of 16 December 2008 on common
standards and procedures in Member States for returning
illcgally staying third-country nationalsc OJ L 348/98:
24.12.2008.

1 AG Mazik ‘Shamilovich Kadzoeve [2009] ECR 1-11189 ¢para
45.
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" Hirsi Jamaa and others v Italy «(App no 27765/09)¢ judgment
23 February 2012.

® Preamble to the Statute of the Council of Europec ETS 1 (5
May 1949).


https://v3.camscanner.com/user/download

N

AR r,\‘l,L\JHQMJHMM—L’JJJJ\M@@)AJM\

Skl adad WOE e pelaall o A gS cpV 00 ple Al o
O ey a3 Alaa g Jgal O s S8 ¢ gl ) |

Js ama 0% Al iy el (ol ga Jalad)
el a0 Alead Agun) clas g o i
Saie algialy Apally Ll Al bl WJEY Ga plac)
Aasaa) Al s Al Algy ol of gie Algal e Cuas (el
_#hﬁa%ﬁémwﬁuﬁ&hoiwéﬂ&w
A AENY iy Jue) dsaa ol o 0% o B Ligusl o s
S AY) e o Ui 008 ol 580 of Gl el il siu) s
Ll Gy aBlead Lo el gl s a0y ommans) o2)
Lo hsnaty sl o ouls dghe gy RN a8 0 aghy
cmst pliaetl S Aain o ) Dpealdy (s @) Al
LAY il e b ciagl) oleh BN a Saliidl) Ua &
Sy CAEEN) S clladll OSas el ) i)
SSE B Sl Aaas pld) g ASUDU Al iy )
el e Aled ciletd Jlug dadey ()l e S peal clslg)
() 21

N Mole: C Meredith <Asylum and the European convention on
human rights. Council of Europe: Strasbourg <France :
2010- p 43.

* Sharpe The Conscience of Europe: 50 Years of the European
Court of Human Rights (Third Millenium Publishing Ltd:
Council of Europe Publishing: 2010¢p 25.

"I Lock -Walking on a tightrope: the draft accession agreement
and the autonomy of the EU legal order. Common Mark
Law Review: vol 48« issue 4 <2011 «p 1031

" FCHR Travaux-ART1-COUR (77) 9¢ p 34« and see: Report of
the Sub-Committee instructed to make a preliminary study
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of the amendments proposed by the members of the
Committee of Expertsc (5 February 1950):p 1 ¢see: ECHR
Travaux-ART1-COUR (77) 9<p 49.

" ECtHR - Abdulazizc Cabales and Balkandali v The United
Kingdom« Application nos. 9214/80; 9473/81 and 9474/81:
28 May 1985
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" ECHHR - M.S.S. v Belgium and Greece [GC]« Application No.
30696/09 21 January 2011« para 286.

7 Saadi v UK (Application no 13229/03)¢ judgment 29 January
2008 (para 231.
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"' NO Meara <A more secure europe of rights? The European
court of human rights« the court of justice of the European
union and EU accession to the ECHR. German Law
Journal «vol 12 «issue (10) <2011 «p:1813-1832.
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M As described in for example SA Lomba: The Right to Seek
Refugee Status in the European Union Intersentia
Cambridge ‘UK 2004 <p 106.

“ Ihid «p 107-108.

S DI Comm: Recommendation of the Commissioner for Human
Rights concerning the rights of aliens wishing to enter a
Council of Europe Member State and the enforcement of
expulsion orders (Council of Europe 2001) p 19.
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" The Council of Europe Parliamentary Assembly <The
interception and rescue at sea of asylum seekers: refugees
and irregular migrants« resolution 1821 «2011:

http:// assembly. coe. int/ nw/ xml/XRef/Xref-XML2HTML-en.
asp? fileid=18006&lang=en

T Spijkerboer: ‘“Subsidiarity” and “Arguability”: the
European Court of Human Rights Case Law on Judicial
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Review in Asylum Claims’ <International Journal of
Refugee Law «vol 21 «issue (1) <2009 «p 49.

‘' Human Rights Europe: Rule 39 ECHR immigration appeals
risc by 4000 per cent(February 11 2011)¢ available at:
http:/www.humanrightseurope.org/2011/02/rule-39-echr-
immigration-appeals-rise-by-4000-per-cent/

' C Costello «Courting access to asylum in Europe: recent
supranational jurisprudence explored. Human Rights Law
Review: vol 12 «issue (2) <2012 «p: 290.
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' M den Heijer «Whose rights and which rights? the continuing
story of non-refoulement under the European convention on
human rights. European Journal of Migration Law: vol 10 :
issue(3) <2009 «p: 287.

e Clayton :Asylum-seekers in Europe: MSS v Belgium and
Greece. Hum Rights Law Review «vol 11 <issue (4): 2011 «p
758-773.
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MAbdolkhani and Karimnia v. Turkey: Appl. No. 30471/08¢ 22
Sept. 2009« at paras 88-89.

@ ECtHR - Gebremedhin (Gaberamadhien) v France
Application No. 25389/05 <26 April 2007.

) Salah Sheekh v. the Netherlands< Application No. 1948/04:
judgment of 11 January 2007 at para 135

“ Maaouia v France (App no 39652/98)¢ judgment 5 October
2000 .
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1) ECtHR - Jabari v. Turkey« Application no. 40035/98« 11 July
2000

) Vilvarajah and others v. The United Kingdom <«(App no
45/1990/236/302-306):26 September 1991.

) C Costello «Courting access to asylum in Europe: recent
supranational jurisprudence explored: op cit« p: 291

“) Mallia «Case of MSS v. Belgium and Greece: a catalyst in the
re-thinking of the Dublin I Regulation« Refuge Survey
Quartery: vol 30 <issue (3)« 2011« p 107-128.
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Belgium and Greece. European Journal Migration Law
voll4 «issue (1)« 2012 «p: 1-31
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"""V Moreno-Lax «Hirsi Jamaa and others v Italy or the

strasbourg court versus extraterritorial migration control?
Hum Right Law Review: vol 12 issue(3) 2012 «p574-598.
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